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July 9,2018
SUBMITTED VIA FEDERAL E-RULEMAKING PORTAL

Director of Defense Trade Controls
U.S. Department of State
DDTCPublicComments@state.gov

AND

Regulatory Policy Division,

Bureau of Industry and Security,

U.S. Department of Commerce, Room 2099B
14th Street and Pennsylvania Avenue NW
Washington, DC 20230

RE: Docket Nos. DOS-2017-0046, BIS-2017-0004

ITAR Amendment -- Categories |, Il, and Ill and Control of Firearms, Guns, Ammunition and Related
Articles the President Determines No Longer Warrant Control under the United States Munitions
List (USML)

This comment is submitted on behalf of Giffords and Giffords Law Center (“Giffords”) in response to the
Proposed Rules published by the Departments of State and Commerce on May 24, 2018 regarding the
classification and administration of exports of certain firearms and ammunition. The Proposed Rules are
complex and would represent a dramatic change in the regulatory structure governing firearm exports. We
are concerned that the Proposed Rules may not adequately address our national security, foreign policy,
international crime, or terrorism threats. In sum, we are concerned about potential loss of life. We also
believe the Proposed Rules do not adequately address the need for transparency so Congress and the
public may understand the impact of these Rules on potential weapons exports.

Giffords is committed to advancing common-sense change that makes communities safer from gun
violence. Operating out of offices in San Francisco, New York, and Washington, DC, our staff partners with
lawmakers and advocates at the federal, state, and local levels to craft and enact lifesaving gun safety
laws, participate in critical gun-violence-prevention litigation, and educate the public on the proven
solutions that reduce gun violence.
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THE PROPOSED RULES APPEAR DRIVEN BY THE INTERESTS OF THE GUN INDUSTRY

Even the National Rifle Association (NRA) admits that the Proposed Rules were drafted with “the goal of
increasing U.S. manufacturers’ and businesses’ worldwide competitiveness.” These Rules are “designed to
enhance the competitiveness of American companies in the firearms and ammunition sectors,” allowing
firearms and ammunition “to be subject to a more business-friendly regulatory climate.”!

We are concerned that the Proposed Rules elevate the desire of American gun manufacturers to compete
with international arms dealers over the danger that exported firearms will contribute to international gun
crime and violence. The United States must not prioritize gun industry profits over human lives.

THE PROPOSED RULES WILL DRAMATICALLY CHANGE THE LAW, RISKING NEW LOOPHOLES

We are concerned that the Proposed Rules, by shifting firearms and ammunition from the United States
Munitions List (USML) to the Commerce Control List (CCL), would weaken oversight over exports of these
items. As even the NRA has acknowledged, “items on the USML controlled under ITAR are generally treated
more strictly,” whereas regulation under the CCL “is more flexible.” The NRA has also admitted that license
applications for items on the USML are subject to “more stringent vetting” than items on the CCL.?

The Departments of State and Commerce, in drafting the Proposed Rules, have made some efforts to
ensure that exports of firearms and ammunition will still be subject to oversight. But the dramatic nature of
the proposed changes, and the complexity of the Proposed Rules raise serious concerns about hidden
loopholes. Some areas of potential concern include:

e (Congressional notification and the methods for Congress to disapprove of proposed firearm exports;

e The extent to which the Commerce Department monitors the end-users of its products; and the extent to which
Congress and the public have access to information about the results of this monitoring;

e Theonline posting of designs for the production of firearms, and their use in the 3D printing of untraceable

firearms;

Firearms training provided to foreign security forces;

The reporting of political contributions by gun exporters and related entities;

The Commerce Department’s bandwidth to properly oversee these exports; and

The regulation of brokers who act as middlemen in firearms transactions, and the threat that firearms will be

diverted by these middlemen to violent ends.

! National Rifle Association, Trump Administration’s Proposed Rulemakings a Win-Win for America’s Firearms Industry, National
Security, https://www.nraila.org/articles/20180525/trump-administration-s-proposed-rulemakings-a-win-win-for-americas-
firearms-industry-national-security
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According to the State Department’s Proposed Rules, “The Department of Commerce estimates that
4,000 of the 10,000 licenses that were required by the [State] Department will be eligible for license
exceptions or otherwise not require a separate license under the EAR.” This statement seems to directly
contradict the statement in the Commerce Department’s Proposed Rules that “BIS would require licenses
to export, or reexport to any country a firearm or other weapon currently on the USML that would be added
to the CCL by the proposed rule.” The Commerce Department later clarifies, “The other 4,000 applicants
may use license exceptions under the EAR or the “no license required” designation, so these applicants
would not be required to submit license applications under the EAR.” While we recognize that other forms
of oversight may be available, this dramatic difference in the number of licenses raises our concern.

We are also particularly concerned that these changes will result in an increase in the number of
untraceable firearms in circulation. As 3D printing technology becomes more widely available, the
likelihood that it may be used to construct operable firearms that are exempt from serialization
requirements increases. Under current law, the proliferation of 3D printed firearms is held in check by the
Fifth Circuit’s decision in Defense Distributed v. U.S. Dep’t of State,® which upheld the State Department’s
decision that the posting of online data for the 3D printing of firearms fell within the USML. The Proposed
Rules would throw that determination into question.

Inadequate gun safety laws cost human lives. When gun purchasers are not properly vetted and laws
against gun trafficking are not properly enforced, guns often fall into the wrong hands and are used to
perpetrate horrendous crimes and violence. The U.S. experiences this loss of life on a daily basis, with over
90 people killed each day. We do not wish to see a similar effect on an international level from the
weakening of our laws regarding gun exports.

THIS CHANGE LACKS SUFFICIENT CONGRESSIONAL NOTIFICATION REQUIREMENTS

We have not seen anything in the Proposed Rules that would continue Congressional notification
requirements for any of the Category | firearms that are being moved to the CCL. There are several types of
sales controlled under the Arms Export Control Act that require Congressional notification. Under current
law, a certification must be provided to Congress prior to the granting of any license or other approval for
transactions involving the export of a firearm controlled under Category | of the USML in an amount of $1
million or more.* Congress then has the ability to enact a joint resolution prohibiting the export, which
would prevent the State Department from licensing the sale. Congress generally is given 15 days or 30 days
to review the transaction before a license can be granted, depending on the items being exported and the

3838 F.3d 451 (5th Cir. 2016).
4See 22 U.S.C. § 2776, 22 C.F.R. 123.15(2)(3).
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country to which it is being exported. While there are Congressional notification requirements for certain
products that are controlled under the CCL, it seems that such notification requirements would not be as
broad that as under the USML.

Congress should continue to receive advance notification of transactions involving firearms and to have
the opportunity to prohibit these exports when appropriate. The Proposed Rules should be strengthened to
protect Congress’s authority in this area.

THE CHANGE MAY RESULT IN LESS TRANSPARENT END-USE MONITORING

We are concerned about a possible reduction in the monitoring of the end-users of exported firearms and
publicly available information about this monitoring. The State Department currently monitors the end-
users of firearm exports through its Blue Lantern program. Public reporting of Blue Lantern information is
mandatory® and there are readily available statistics about the results. While the Commerce Department
also conducts end use monitoring, there does not appear to be as fulsome a public reporting requirement
for these end use checks as under the Blue Lantern program.

The Proposed Rules do not discuss end use monitoring of the items being moved to the CCL. It is
reasonable to assume that these items will fall under the general Bureau of Industry and Security end use
check program. This end use check program is not as well-publicized or as formal as the Blue Lantern
program, and only a very small percentage of exported items are reviewed. If the Proposed Rules move
forward, this program must be strengthened to address the need to monitor the end-users of exported
firearms and provide the public with information about the results.

THIS CHANGE IGNORES THE MILITARY NATURE OF MANY FIREARMS

The Proposed Rules are based on an assumption that automatic firearms are designed for and used by the
military, and semiautomatic firearms are not “inherently military.” This is inaccurate. Consequently, we
question the President’s determination that semiautomatic firearms and ammunition no longer warrant
control under the USML.

In fact, members of the U.S. armed forces routinely use firearms in semiautomatic mode in combat
conditions, and the designs of many semiautomatic firearms are inherently military. Assault rifles like the
AR-15 were originally designed for military use. Earlier models included a selective fire option that allowed
service members to switch easily between automatic and semiautomatic modes. The military included the
option to fire in semiautomatic mode because military combat sometimes requires use of a firearm in

®22.8.C.§§ 2785, 2394, 2394-1a
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semiautomatic mode. Shooting in semiautomatic mode is more accurate and hence more lethal.® In fact,
some members of the military use the semiautomatic mode exclusively.

The fact that some gun enthusiasts “enjoy” shooting these weapons and have labeled this activity “modern
sport shooting” or “tactical shooting” does not change the design or purpose of these firearms or the
danger they pose in civilian hands. The horrendous rise in mass shootings our country has suffered and the
frequency with which these firearms are used in these shootings testify to this danger.

Military-style semiautomatic firearms were used to perpetrate the tragedies that occurred in an
elementary school in Newtown, Connecticut, at a music festival in Las Vegas, Nevada, at a workplace in San
Bernardino, California, in a movie theatre in Aurora, Colorado, and at a high school in Parkland, Florida,
among others. Because of the dangerous nature of these weapons, D.C. and seven states, including the
populous states of California and New York, ban them.” Because of the military nature and serious lethality
of these weapons; they belong on the USML.

THERE ARE ALTERNATIVES TO THE PROPOSED RULES THAT HAVE NOT BEEN EXPLORED

The real concern that seems to be driving this significant change in the way the U.S. government regulates
firearms exports is that firearms and ammunition manufacturers are currently required to register with the
State Department and pay a registration fee. According to the NRA, “Any business that manufactures an
item on the USML, or even just a part or component of such an item, also has to register with the State
Department and pay an annual fee, which is currently set at $2,250. This registration is required even if the
manufacturer has no intent to ever export the items. ... Manufacturers of items on the CCL, or their parts or
components, do not have to pay an annual registration fee to the Commerce Department.”®

The registration fee appears to be the NRA’s primary concern with the current system for regulating the
export of firearms and ammunition. The simple solution to this problem might be to waive the fee for
manufacturers who do not, in reality, export these items. Waiving the fee would relieve industry of this
“burden” without undoing the important policy choices made by the State Department in the regulation of
these exports or requiring the Commerce Department to “reinvent the wheel” with respect to these
regulations. While we would not necessarily support this proposal (it might shift the costs of manufacturer

5With AR-15s, Mass Shooters Attack With the Rifle Firepower Typically Used by Infantry Troops, NY Times, Feb. 28, 2018,
https://www.nytimes.com/interactive/2018/02/28/us/ar-15-rifle-mass-shootings.html.

" See Giffords Law Center to Prevent Gun Violence, Assault Weapons at http://lawcenter giffords.org/gun-laws/policy-
areas/hardware-ammunition/assault-weapons/.

8 National Rifle Association, supra.
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registration to the taxpayers), we urge the Administration to carefully and thoroughly consider other

alternatives to the Proposed Rules.
Sincerely,

Lindsay Nichols
Giffords Federal Policy Director
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ABOUT GIFFORDS LAW CENTER

For nearly 25 years, the legal experts at Giffords Law Center to
Prevent Gun Violence have been fighting for a safer America by
researching, drafting, and defending the laws, policies, and programs
proven to save lives from gun violence.



